Department of Environmental Protection April 12,2023
c¢/o Ms. Laura Paye, Hydropower Specialist

Burcau of Land Resources

17 State House Station

32 Blossom Lane

Augusta, Maine 04333-0017 VIA PRIORITY MAIL
re: Thomas Pond Dam (aka Dingley Brook Dam; the “Dam”)

Dear Ms. Paye:

The undersigned hold rights of access to Thomas Pond in Casco Township, Cumberland
County, Maine that qualify cach of them as members of right in the Thomas Pond Improvement
Association (the “TPIA”) and/or hold proxies/powers of attorney from other such TPIA
Members with riparian rights to Thomas Pond. The TPIA is a not-for-profit corporation
organized under the laws of the State of Maine. This letter is provided in connection with the
Order of the Department of Environmental Protection (the “DEP”) dated April 25, 1990 (with
attachments thereto, the “DEP Order”) pursuant to which the TPIA was authorized to operate
(and directed to take responsibility for operation of) the above-referenced Dam .’

Prior to his death in 1988, Clyde Stanley Murch had been in negotiations with the TPIA
for transfer to it of the ownership rights to and responsibilitics for operation of the Dam.?> In
what the undersigned believe may have been a lack of intergenerational testamentary clarity as to
ownership of the Dam following the death of Clyde Murch in 1988.° the TPIA subscquently
petitioned the DEP for authority to operate the Dam, ultimately resulting in the DEP Order.

One of the undersigned, Robert Long Murch, is the grandson of Clyde Stanley Murch. Another of the
undersigned, Steven Kelsey Hazen, is the son of the person believed to have been the first person designated by
the TPIA to be responsible for monitoring the water level at the Dam and for adjusting the Dam’s drop-
logs/spillway in accordance with the DEP Order, continuing in that capacity until about 2007 or slightly earlier
(Franklin G. Hazen). The third signer, Dana Watkins, resides on property with riparian rights to Thomas Pond
that has been in his family from the carly 1800s and was possibly (he earliest year-round residential structure on
Thomas Pond. Mr. Watkins fwas appoinfed by overwhelming vote of the TPIA members at its annual meeting
in August 2022 to take up ‘certain-of the record-kecping obligations of the TPIA specified in the DEP Order.
Mr. Murch lives in Greene, Maine and the business he owns and manages maintains its offices in Lewiston,
Maine. Mr. Murch is also joint owner ol approximately 21 acres of property on Murch Point Road with riparian
rights to Thomas Pond. Mr. Hazen resides year-round in Los Angeles, CA and is a seasonal resident on
Thomas Pond, including at a facility built by Frederic and Madeline (Watkins) Dingley.

All three signatorics are cousins of one degree or another, tracing common ancestry to Captain Samucl and
Keziah (Proctor) Dingley. The Annic Susan Murch Kelscy Family Camp Thomas LLC (of which Mr. Murch
serves as Manager) is the owner of record of what is belicved to be the oldest seasonal residence on Thomas
Pond (“Camp Thomas™), built in 1901 by Mr. Hazen’s greal-grand father, Arthur Woodman Kelsey, on property
given to his wifc as a wedd ing present by her parents George F. and Mary Jane (Nutting) Murch at what is now
70 Murch Point Road, Casco, ME. Mr. Hazen was the Manager of the LLC and primary occupant of Camp
Thomas until he transferred that authority over the LLC to Mr. Murch.

This information is taken from statements in the organizational documents of the TPIA. The DEP Order recites
that the DEP attempted to identify ownership of the Dam but was unable to do so. As some point, it will be

important to determine whether the TPIA disclosed that fact to the DEP when the TPIA petitioned the DEP to
take ownership of the Dam.

©

The undersigned believe that ownership of the Dam would have traced to the grandparents of Clyde Stanley
Murch from his grandfather’s grandmother, Sally (Dingley) Murch through her parents, Captain Samuel and
Keziah (Proctor) Dingley. The undersigned do not waive their rights to assert that the DEP was knowingly
misled with the TPIA petition.
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REQUEST FOR MEETING

This letter highlights certain actions and procedures of the TPIA that do not comport with
the clear and unambxgupus terms of the DEP Order. That Jeopardizes the sufficiency of Thomas

The undersigned hereby request an opportunity to meet with you or such other senior
official(s) of the DEP as you may determine hold(s) the responsibility and authority to monitor
full and faithful implementation of the DEP Order. All of the undersigned will be in the Casco
arca during the week of April 24-28,2023 and availablc for such mecting.*

NON-COMPLIANCE WITH THE DEP ORDER

The DEP Order specifics (award condition no. 3) as follows: “A minimum flow of water,
2.4 cfs (=[Aquatic Base Flow]) shall be maintained at all times [emphasis added].” Among the
macrials included in the DEP Order arc documents entered into by the DEP and the TPIA with
cerain landowners adjacent to fhe Dam, to which is attached a “Thomas Pond Dam Management
Plan” that includes the following requirement: “4. Minimum flow over dam or through dam
must be maintained at > [greater than, or equal t0] 2.40> / sec.” The DEP Order contemplates
that the “Management Plan” could be modified with approval of the DEP but the documents first
referencing it clearly specifics, however, that the “2.4 cfin minimum flow requirement” may
NOT be so modificd.

To be sure, the Management Plan includes the following: “1. Maintain level of Thomas
Pond at 17-20" below the concrete top of the dam as measurcd in the weir slots.” That provision
could cause some confusion as to whether it supcrsedes the minimum flow requirement. The
President of the TPIA has asseried that it does, but has backed off that assertion when
challenged.  Among other things the Management Plan clarifics any ambiguity with the
following provision: “Summertime control ... will preclude flows over the dam or through the
dam of less than 2.4 cubic Jeet/second.”

As shown on the attached excerpt from a journal maintained by Franklin G. Hazen,
attempts to circumvent the requirements of the DEP Order arose early when one of the
landowners abutting the Dam inserted an extra board on the Dam, resulting in what that neighbor
cstimated was no more than approximately .5 cubic [eet per second water flow. The undersigned
have been unable to locate records showing how that was resolved, but they do know from
family history that (1) shortly thereafter, Franklin G. Hazen was designated as the solc person
authorized to operate the Dam for the TPIA, and (2) during his tenure in that role, riparian

owncers scemed to be' unified in support of how the water level was being maintained in

Mr. Huzen has given his commitment to do his best to be in Maine to hold the requested meeting at a time
convenient for the DEP. He can assure you that he would be able to do so if at loast 30-days’ advance notice of
such mecting is given by the DEP. All of the undersign agree on the importance of completing that meeting
prior to the next annual meeting of TPIA Members, even if that means Mr. Hazen would not be able to altend.
[ past customs prevail, that annual meeling would normally be held in or about-August 2023,
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accordance with the DEP Order and did not sclf-divide between “high water advocates” and
“low water advocates” as some TPOA Members now do_ '

changes, as the DEP Order itself contemplates: “5. The association shall develop a written
Water Level Management Plan designating who is responsible for operating the dam and
describing how the dam is (o be operated under a variety of water lcvel/metcorological
occurrences.” On the face of the DEP Order, it appears that the “Thomas Pond Dam
Management Plan” and the “Water Level Management Plan” are not the same document. If a
scparate “Water Level Management Plan” was evor created (much less submitted to the DEP for
approval), that does not appear to be in the records of the TPIA S

At the annual meceting of TPIA Members held in August 2022 (at which all of the
undersigned were present and entitled to vote), the President of the TPIA reported that the
liability policy required under the Order was not in force andhad been abandoned. ' He also
reported that the record-keeping requirements of the Order had not been discharged for the past
couple of years. At the vote of the members, however, the decision was made to renew the
record-keeping and to accept the offer of Mr. Watkins to keep a record of the water level at a
slightly lcss frequent basis that sct forth in the Order. He subsequently offered 1o include in
those records his measurement of water flow over the Dam if he be granted entry to the
enclosure restricting access to the stop logs. That offer has not been taken up.

TPIA CLAIMS OF AUTHORITY TO VIOLATE THE DEP ORDER

After the 2022 TPIA Annual Meeting, the TPIA installed a remote camera that is
accessible from the Web (see the “Dam Logs (BETA)” tab at the TPIA home landing page:
hllps://www,lhomaspond.org/). Altached is a screen-shot of the table linked from that tab. It
incorrectly identifics the water flow as a “target” and purports to rely on that same camera as
proof'that water flowing over the dam exceeds that. That is no more possible to determine from
a camera than it is by in-person visual inspection rather actual manual measurement from mnside
the cage. Water refraction makes both in-person visual asscssment and photographic assessment
cqually unrcliable,

The TPIA President was asked to provide copies of the emajl messages from the DEP
referenced in the attached table as allowing water flow less than specified in the DEP Order, but
the documents provided by him do not do that.  Given that the DEP Order is clear beyond
credible question that the minimum water flow of 2 4 cubic feet per second could not be
changed, even the DEP could not authorize less water flow without breaching the contractual
rights of other partics to the DEP Order and the third party beneficiarics thercof

It is possible that such plan was developed by Franklin G. Hazen afler he was designated by the TPIA s being
responsible for operaling the Dam. The President of the TPIA has confirmed he knows who is in posscssion of
the records of the TPIA maintained by Franklin G. Hazen, but has declined to take any step to take possession
of them cven though one of the signatories to this letter, Steven Kelsey Hazen, has repcatedly requested that he;
do so, copying those TPI Members who were af the 2022 Annual Mecting on such request. Mr. Hazen belicves )
is iLis possible that his father (Franklin G. Hazen) actually did develop the requisite Water Level Management”
Plan, whether or not jt Was ever submitted to the DEP for approval. Mr. Hazen individually confirms that on
numerous occasions he assisted his father in adding or removing stop logs when the weather forecast indicated
it would be feeessary, making multiple trips in any onc day based on actual meteorological events,
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Rt o S SRR,

As with all volunteer organizations, it cannot be surprising that the TPIA has had
insufficient resources to be sure that all obligations Imposed on it by external forces (including

In that spirit, the undersigned respectfully request prompt attendtion to this letter and the
request of a meeting set forth in it We look forward to meeting with you and/or other
appropriale senior officials of the DEP,

Sincerely,
SJ‘\'M ~ \ct ([ /VZ\’JV\ / 2 Z
Steven Kelsey Hazkn Robert Long Murch Dana Watkins
149 Barrington Avenue c/o Combined Management, Inc. P.O. Box 6
#245 520 Main Street South Casco, ME 04077

Los Angeles, CA 90049-3310 Lewiston, Maine 04240

Attachments (copy of Journal entry from Franklin G. Hazen dated June | 3, 1991, screen-shot of

table appearin g on the TPIA website)

cc: Mr. Seth Garrison Ms. Judy A. Camuso Ms. Kyla Hastie

General Manager Commissioncr Acting Regional Director

Portland Water District Maine Department of Inland Northeast Region

225 Douglass Strect Fisheries and Wildlife U.S. Department of

PO Box 3553 284 State Street Fish and Wildlife

Portland, Me 04104-3553 Augusta, ME 04330 300 Westgate Center Drive
Hadley, MA 01035

Mr. Robert Chapin All TPIA Board Members

President, TPIA (envelopes addressed separately)

35 Pulpit Rock Road
Raymond, ME 04071-6560

At various times since jts formation, the TpIA has failed to satisfy its annual reporting requirements to tie
Maine Sccretary of State and as a result has been administralively dissolved. The most recent instance of that
was from September 208 through Oclober 2022, which failure was brought to (he attention of the TPIA
Members at the 2022 Annual Meeting and has since been corrected.






Dam Management Information (Responses)

Graphic Data
ater i gve aer F
- F Water Flow Rate Targets (in inches, approximate)
I Dry Spells  Normal Always
= _f Per Management Plan: 3" Min 3" Min 12" Max
" It Per later DEP emails: 1.75" Min 3" Min 12" Max
[ Note: Water flow at 3" is ~2.5 cubic feet/second (cf/s). Management Plan min target is 2.4 cf/s
e
- Target Levels per Management Plan
35 4 Max Level:  -24 offseason, -17 March - Early October
F Min Level: undefined offseason, -20 March - Early October
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